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ANSWERS 


ALEXANDER CUNNYNGHAME, one of the 
Clerks to the Signet, 
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The Bill of ADVOCATION preſented in name of 
James Marcolu, Spoulc to the ſaid Alexander Cun- 


nynghame, 


Hatever expectations may be conceived, that the reſpond- 
ent, in anſwering this bill of advocation, ſhould em- 
\ \ brace the opportunity thereby offered, of vindicating 
his character from the many falſe, injurious and mali- 
cious calumnies, induſtriouſly propagatzd without doors, in order 
to give unfavourable impreſſions of his conduct to this complainer, 
his lawfui wedded wife, and the mother of his child procreated of 
ſaid marriage; and however anxious the reſpondent may be to de- 
liver himſelf from the weight of this unjuſt obloquy and reproach; 
yet, in the preſent circumſtances of things, as the libel of divorce is 
now pending in the proper court, and matters prepared for an im- 
mediate proof of the offences charged in that libel, he is adviſed, and 
judges it more expedient, to forbear entering into a detail of parti- 
culars, further than is neceſſary for explaining the anſwers that he 
is now humbly to offer to this bill of advocation; leaving it to the 
witneſſes, when brought upon their ſolemn oaths to give teſtimony 
in this cauſe, to ſpecify the particulars of the complainer's guilt, ſo 
far as is conſiſtent with their knowledge; and ſhould think it his 
greateſt happineſs, was it poſſible for the complainer to prove her 
LNNOCence. 
He makes no difficulty to acknowledge, that, from the outward 
appearance of the many good qualities that he diſcovered in this 
complainer, 


129 
complainer, he conceived a ſtrong affection for her; and, from theſe 
promiſing appearances, flattered himſelf with the hope and pro- 
ſpect of much happineſs with her in the married ſtate. 

From theſe” motives alone he made his addreſſes to her, and ob- 
tained her conſent to become his wife; and the marriage was acccord- 
ingly celebrated upon the 13th of February 1762, when the com- 
plainer was within a few months of the 20th year of her age, where- 
by ſhe had attained full maturity, both of perſon and judge- 
ment. 

Theſe flattering hopes of happineſs were ſoon blaſted; and, to his 
unſpeakable misfortune, he found juſt cauſe to ſuſpect, that the fa- 
vourable opinion he had conceived of her was ill founded. 

His diſtreſs of mind, occaſioned by this diſcovery, is only to be 
conceived by thoſe who have experienced the like misfortune. W1l- 
ling to hope that there was a poſſibility of his being miſtaken in the 
ſuſpicions he had conceived, he took the reſolution, out of regard 
to her happineſs, as well as 15 own, to communicate to her his ap- 
prehenſions, thereby to put her upon her guard; that it would be 
impoſſible for her to carry on a criminal intercourſe, for any length 
of time, without his diſcovering it; that he hoped he would be miſ- 
taken; and that her future conduct would ſoon convince him it 
was ſo. 

This moſt diſagreeable ſybje he mentioned to her with all the 
gentleneſs and tender affection that a man could do who wiſhed to 
be undeceived, and conducted himſelf towards her with the ſame 
complacency and gentleneſs from the hour he took her by the hand 
to that in which he parted with her, whatever pains have been ta- 
ken to create a contrary belief: for the truth of which he does not 
rely ſingly upon her own judicial acknowledgment, as hereafter to 
be ſtated, but upon the credit and authority of ſome of her own 
neareſt relations, who lived in family with them ſeveral months, 
and were witneſſes of his behaviour to her during that ſpace, and 
to their parting ; when, in their preſence, after he had communica- 
ted what meaſures he was reſolved to take for obtaining juſtice 
for the ſuppoſed wrongs, he deſired the would ſay, Whether, ſince 
their marriage, he had behaved to her in private with leſs good 
manners, gentleneſs, and humanity, than he had always done in 
their preſence? She acknowledged, he always had; and he is confi- 
dent, theſe her relations have done, and will do him juſtice, in that 
reſpect. 
Quem Deus vult perdere, prius dementat. The alarm which the re- 
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ſpondent had thus taken, and communicated to her in ſo gentle a 


manner, ought at leaſt to have operated fo far as to have engaged 
her, if not totally to abſtain, at leaſt to be more prudent and cir- 


cumſpect in the purſuit of theſe her unlawful pleaſures. But he 


had the mortification to find, ſhe was ſo infatuated, and fo deep- 
ly immerſed, as to run her courſe, without any regard to the cau- 
tion he had given her, 

After being thoroughly ſatisfied of her guilt, it became neceſſary 
for the reſpondent, in duty to himſelf, and in order to obtain re- 
dreſs for ſo ſignal an injury, to endeavour, by all fair and lawful 
means, to diſcover ſuch particulars as he might reaſonably hope 
would be ſuthcient to convict her; and, conſequently, to vindicate 
himſelf to the world, in ſuing a divorce from this unfortunate mar- 
riage: and he has reaſon to think, that ſuch diſcoveries were made, 
as, 1n the event of a fair and impartial trial, will be available for 
both theſe purpoſes. ü 

But as, in the mean time, the complainer proved with child, and 
was ſo far advanced, that, to have attacked her at that time, might 
have been deemed an act of real inhumanity to her; and, under the 
diſtreſs of mind which a challenge of this nature would probably 
occaſion, though under ſanction of the law, might have been conſi- 
dered as the means of deſtroying both her and the child, the 
thoughts of either of which were more dreadful to him than all the 
diſtreſs he could ſuffer in continuing to live in family with one who 
had thus abuſed the confidence he had repoſed in her; he reſolved 
to poſtpone the proceſs of divorce till after her delivery and recovery; 
when he diſmiſſed her from his family, and put her into the hands 
of her own relations, in a manner that he flatters himſelf will be 
no reproach to his conduct and behaviour towards her. 

He was particularly attentive, that the libel of divorce ſhould be 
formed with as much delicacy of expreſſion as the nature of the 
caſe would admit of. And as in all proceſles of this nature, eſpe- 
cially where a continuance and repetition of the ſame criminal cor- 
reſpondence is charged, a certain latitude in point of time 1s uſual 
and cuſtomary, it was charged in this ſummons, That the complain- 
er, from the time of her ſaid marriage, which, as already obſerved, 
draws back to the 13th of February 1762, had carried on this cri- 
minal correſpondence, and repeatedly committed the crime of adul- 


tery, in the ſeveral places therein mentioned and deſcribed, and, 


more particularly, in the reſpondent's houſes, both in town and 

country, with perſons, one or more, known to be other perſons than 

the reſpondent himſelf. | 1 
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The complainer compeared in this proceſs, having the aſſiſtance, 
not only of thoſe her own relations to whom ſhe had been deliver- 
ed over, and in whom ſhe moſtly confided, but alſo of counſel 
learned in the law. And in the introduction to her ſigned defences, 
after profeſſing the higheſt regard for the reſpondent, ſhe did, in 
terminis, acknowledge, That he had always treated her with the great- 
eft humanity and tenderneſs, notwithſtanding his ſuſpicions of her. — 
She declined making any defences againſt the libel in point of form, 
which might retard the trial, which ſhe was deſirous ſhould come 
on as ſoon as poſſible; and therefore, waving all objections to the 
latitude taken in the libel, both as to time and place, and to the vague 
expreſſions of keeping company with men privately in an unſeem- 
ly and unlawful manner, from which premiſſes the was pleaſed 
to contend the crime of adultery could hardly be inferred, the 
agreed that the libel ſhould go to proof: but inſiſted, That, before it 
went to proof, the reſpondent {ſhould condeſcend ſpecially with 
* reſpect to the perſons with whom he is to prove her guilty. 2dly, 
+ That, before any proof is allowed, he {ſhall produce any written 
evidence upon which he founds, particularly ſome declara- 
& tions which he made her fign. 3dly, As the was credibly in- 
* formed, that the purſuer had examined privately upon oath ſe- 
“ veral of the witneſſes concerning what they knew of this matter, 
* ſheſubmutted it to the court, whether it be not proper that the 
“ purſuer ſhould confeſs or deny this fact; and if it be true that 
* he has examined any in this manner, whether he ought not to 
“ condeſcend upon the perſons whom he has ſo examined“ 

To theſe defences the reſpondent made anſwers. Upon adviſing 
of which, the Commullaries were pleaſed to pronounce the following 
interlocutor, 25th February 1763: © Before anſwer, ordain the pur- 
“ ſuer to condeſcend more particularly with reſpect to the perſons 
“ with whom he alledges the defender to have been guilty of the 
crime hbelled; and alſo ordain the purſuer to produce in the 

« clerk's hands, all writings, and declarations, in his poſſeſſion, 
„ fipned by the defender, relative to this proceſs, or the crime 
& therein libelled againſt her; and reſerve the conſideration of the 
other point, touching the examination or precognition of wit- 
“ neſles, till ſuch witneſfes are adduced, or a liſt of them given 
« into proceſs.” 1 | 
Though the reſpondent was humbly of opinion, from the advice 
he had received in this matter, and ffom the uniform practice of 
the commiſſary-court, which, by law, has the original and priva- 
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tive juriſdiction, in all proceſſes of this nature, that he was not 
bound to condeſcend more particularly upon the perſons with whom 
ſhe was ſaid to have been guilty, or to exhibit any writings or de- 
clarations that he was ſaid to have obtained from her, until he 
ſhould have occaſion to produce the ſame in modum probationis, in 
caſe he ſhould find it neceſſary to make uſe of them, but prejudice 
to the complainer to call for any particular writing in modum proba- 
tionic, upon which ſhe could found any defence; yet, in order to 
gratify the complainer in the firſt particular above mentioned, in as 
far as he was adviſed he could ſafely comply therewith, he prefer- 
red a petition to the Commillaries, reclaiming againſt the aforeſaid 
interlocutor ; and therein exhibited ſuch a condeſcendence of the 
particular marks of thoſe perſons whom he chiefly ſuſpected to be 


guilty of the acts of adultery libelled, as were ſufficient to ſhow, that 


the perſons ſo deſcribed, behoved to be different perſons from the 
purſuer. And more particularly did condeſcend, * That one of 
them was a tall black man, wearing his own hair; that another 
* of them was a tall fair man, likewiſe wearing his own hair; that 
another of them was a tall black man with a wig; referring for 
a more particular deſcription of the guilty perſons, to the depoſi- 
tions of the witneſſes, when they ſhould be examined; but proteſt- 
ing at the ſame time, that this condeſcendence or deſcription {hould 
not be underſtood to import any conſent upon his part, that his 
proof was to be limited to thoſe particular perſons, or that the wit- 
neſſes may not be examined as to all and ſundry who may have been 
guilty, ſo diſtinguiſhed, as to make it evident and certain, that 
thoſe perſons were other than the purſuer himſelf. 

And with reſpe& to the ſecond branch of ſaid interlocutor, or- 
dering him to lodge, in the clerk's hands, all writings and declara- 
tions in his poſſeſſion, ſigned by the defender, relative to faid pro- 
ceſs, or the crime libelled againſt her, he pleaded, in point of law, 
That ſuppoſing him to be poſſeſſed of any ſuch writings; as he was 
not yet reſolved, nor did know whether there would be occaſion to 


found upon hats the complainer had no title to crave exhibition 


of them, unleſs {he would alledge ſome relevant defence to be pro- 
ven by theſe writings: and that this general exhibition was ſo 
much the more improper, and irrelevant, as the complainer could 
not be ignorant what writings ſhe had ſo recently granted; and as 
her judicial acknowledgment of the reſpondent's having treated her 
all alongſt with the greateſt humanity and tenderneſs, redargued 
* ſuſpicion of his having uſed any unlawful means to obtain 
B any 
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any writing from her, which was improper for her to have granted. 

Upon adviſing ſaid petition and condeſcendence, with anſwers 
thereto for the complainer, the Commiſſaries pronounced this other 
interlocutor, 2d March 1763. The Commiſſaries having conſi- 
* dered the petition and condeſcendence given in by the purſuer, 
„ with anſwers thereto for the defender, and the former proceed- 
& 1ngs in the eauſe; particularly the defences to the libel, whereby 
* the defender paſſes from the generality of the libel, both as to 
„ time and place; before anſwer, allow the purſyer a proof of his 
* libel and condeſcendence, and the defender a conjunct probation 
* thereanent, and of all facts and circumſtances tending to excul- 
© pate or elide the libel; and grant diligence Hinc znde ; the purſuer, 
before extract of this diligence, lodging in the clerk's hands, all 
* writings or declarations ſigned by the defender, relative to this 
** proceſs, or the crime therein charged againſt her; the ſaid wri- 
* tings only to be communicated to the defender, or any of her 
* lawyers or doers ſhe ſhall appoint to inſpect or peruſe the ſame; 
but not to be made any part of the proceſs, unleſs in ſo far as 
* either party may found on them, during the courſe of the pro- 
« ceſs; with certification, that any ſuch writings or declarations 
© not ſo produced, ſhall not afterwards be received by the court, 

or uſed by the purſuer, as evidence in the cauſe.” 

Iheſe interlocutors are in part brought under your Lordſhips re- 
view by the bill of advocation now to be anſwered. And the parti- 
cular articles of complaint are theſe two: 1%, That the libel is ad- 
- mitted to proof, without obliging the reſpondent to be more ſpecial 
in his condeſcendence of the particular perſons with whom the 
complainer is ſaid to have been guilty of the crime charged. 2dly, 
That the Commiſſaries have ſuperſeded the conſideration of the o- 
ther objection, reſpecting the precognition of the witneſſes, till ſuch 
witnefles are adduced, or a liſt of them given in to proceſs. 

For though it is remarked as a ſingularity in this libel, that with- 
in the period in which the is ſaid to have been guilty of theſe Cri- 
minal practices, is comprehended the time ſhe was in childbed; 
yet no particular concluſion or inference 1s from thence drawn : 
and as the complainer did, in terminzs, wave any objection to the ge- 
nerality of the libel in this particular, the reſpondent 1hall only 
ſay, that as he did not know by experience, how long that obſtacle 
might ſtand in the way, and as he wiſhed to go no further into 


r on was abſolutely requiſite, hejudged it unneceſſary to 
make 


4 


make any exception upon that account, referring thefe matters to 
be explained by the proof. 2 1 

The reſpondent, in his turn, will be pardoned to obſerve, that 
thoſe profeſſions which the complainer ſets out with, of her anxious 
deſire to have this matter brought to a ſpeedy trial, but do ill cor- 
reſpond with the obſtructions ſhe now throws in the way; and her 
unwillingneſs to ſubmit to the ſame form. of trial to which every 
other woman, even thoſe of the higheſt quality in the kingdom, 
have been ſubjected in the like caſes, does not look as if her chief 
reliance was on her innocence. If ſhe is conſcious of innocence, ſhe 
has nothing to fear from any proof that can be brought againſt 
her, unleſs the ſuſpects ſubornation on the reſpondent's part, and 
perjury on the part of the witneſſes. Mens conſcia recti will never 
be alarmed with ſuch groundleſs and imaginary apprehenſions. 
But what conſtruction can her conduct now admit of, when, after 
profeſſing ſuch an anxious deſire to bring on the trial, ſhe grows ſo 
much the more backward as it advances ; and, 1n place of putting 
her truſt in a conſciouſneſs of innocence, would ſcreen herſelf un- 
der the ſhadow of legal quiddities and diſtinctions; which, at the 
{ame time, can procure her no real advantage, as they are not only 
contrary to the eſtabliſhed and uniform proceedings of that court 
to which the law has given a privative juriſdiction and cognifance 
of theſe matters, but to every principle of reaſon and juſtice? 

In queſtions of this nature, the law has not only in view the pu- 
niſhment of the guilty, but alſo the protection of the innocent, and 
reparation of the injury; which, abſtracting from the crime, is the 
greateſt of all injuries that any perſon can ſuſtain : And therefore it 
would be moſt unreaſonable, that the party injured in fo delicate a 
point, ſuing forredreſs, ſhould be put under ſuch hardſhips and difficul- 
ties, as would exclude all poſſible means of convicting the offender. 
This the law could never intend, as it would be giving ſanction, if 
not an impunity, to the commiſſion of this crime. 


For it is, with ſubmiſſion, a jeſt, to pretend, that for want of 


ſuch ſpecial condeſcendence, ſhe is deprived of the means of proving 
thoſe perſons to be alibi with whom the is ſaid to have been guilty. 
This objection, if in any degree relevant, would rather apply io the 
time and place, than to the perſons. Was ſhe accuſed only of a 
ſingle fact, and with a ſingle perſon, there would be ſome appear- 
ance of relevancy in her offering to prove alibi of that perſon at the 
time. But ſhe does not advert, that this ſcene of iniquity is char- 
ged to have been continued during the courſe of ſeveral * 
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and that to undertake a proof of alibi as to perſons for ſuch a ſpace, 
is undertaking in fact an impoſſibility: and if her hope of ſafety 
only depends upon ſuch a proof, her cafe is certainly very deſpe- 
rate. If the guilt is proved, it is impoſſible ſhe can be innocent. 
It is the teſtimonies of the witneſſes that muſt aſcertain both the per- 
ſons and times; and if, after the reſpondent's proof reſpecting theſe 
matters has been taken, the complainer will undertake to prove, 
that the perſons againſt whom the guilt is proved were alibi at the 
time, the reſpondent will make no objection to her being allow- 
ed ſuch proof: but in the ſhape matters ſtand at preſent, the libel 
is relevantly laid; and the law requires no other deſeription of the 
perion, either in the libel itſelf, or in the teſtimonies of the wit- 
neſles when they come to depoſe, than is ſufficient to aſcertain, that 
the perſon with whom the crime was committed was not the huſ- 
band, but ſome third party. It is in this that the eſſence of the 
crime conſiſts. Whatever other perſon it was with whom the, crime 
was committed, is immaterial, 

Nor is this peculiar to the crime of adultery. If a perſon is mur- 
dered, and thrown into a river, or the body diſpoſed of in ſuch other 
manner as to render it impoſſible to prove who the particular per- 
ſon it was that is ſo murdered, it would be no defence, That the in- 
dictment did not ſpecify the particular perſon, or that he was un- 
known to the witneſſes; becauſe it is not de eſſentialibus of the crime, 
who the particular perſon is that was ſo murdered, but whether a 
murder was committed. 

So alſo, in the caſe of robbery, if a bighwayman ſhould be pro- 
ved to have robbed a ſtage-coach, ſuppoſing it not to be diſcovered 

who the perſons robbed were, the robbery itſelf being proved, judg- 
ment behoved to paſs againſt the guilty perſon. 
And juſt fo, in the preſent caſe, he cannot in law or reaſon be 
bound to condeſcend further, or more ſpecially, than is ſufficient to 
conſtitute the crime of adultery. It he proves her guilty with any 
other perſon than himſelf, that inſtructs the crime. How then is 
it poſſible that he ſhould be obliged to condeſcend beyond what he 
is bound to prove? 

Such ſpecial condeſcendence would in many caſes be impracti- 
cable. The crime is of ſuch a nature, that it is for ordinary com- 
mitted in privacy or ſecret, with a view to conceal it from the huſ- 
band's knowledge; ſo chat of all others he has the eaſt acceſs to 
know the guilty perſon. - 


Suppoſe a huſband to be abroad in the Wet Indies for many yedrs, 
and 
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and that, upon his return home, he gets intelligence that his wife 
had been living in a conſtant courſe of adultery with other perſons ; 
but that, upon the ſtricteſt inquiry, he can get no intelligence who the 
guilty perſons were, poſſibly unknown to the witneſſes themſelves, 
but abſolutely certain that it could not be the huſband, becauſe not 
in the country, or in other reſpects of ſuch a different form and fi- 
gure that there could not poſſibly be a miſtake of the one for the 
other: what for a plea would it in ſuch caſe be for the wife, in bar 
of the huſband's action for a divorce, That the marriage ſhould not 
be diſſolved, becauſe he could not prove whether it was John or 
James with whom ſhe had been guilty? 

'The annals of this country furniſh examples, even in perſons of 
high rank, where the gallant, in order to conceal himſelf, has gone 


to the places of aſſignment, even to the huſband's own houſe, 


cloathed in the habit and dreſs of a poor beggar. 

The reſpondent does not mean to deny, that he does ſuſpect, and 
is in his conſcience convinced, that he knows who ſome of the 
guilty perſons are, though he has not ſuch abſolute certainty of be- 
ing able to prove all their guilt, that he can, with any propriety, 
condeſcend upon their names: And it is very poſſible, that ſome of 
the witneſſes, when they come to ſpeak to facts, may not be in 
condition to ſay, with abſolute certainty, who the particular per- 
fons were, upon all theſe different occaſions ; though they know well, 
and are certain, from their diſtinguiſhing marks, that it was not 
the reſpondent; which is all that the law can poſſibly require, even 
from the witneſſes themſelves. But to require from the huſband, 
that he ſhould condeſcend on the names, 1s, with all due ſubmiſſion, 
abſurd beyond meaſure; becauſe it 1s requiring a condeſcendence of 
what the law does not ſuppoſe him to know ; and which not being 
eſſential to the crime, but at the ſame time 1njurious to the party 
condeſcended upon, if his particular guilt ſhould not be proved, 
cannot be required, whatever his ſufpicions or belief may be. 

And to conclude upon this article, he does aver, and ſay, That 
upon looking into the records of the commiſſary- court, where ſuch 
proceſſes are only to be found, no ſuch ſpecial condeſcendence has 
been thought neceſſary ; and the uniform practice has been, not 


only to ſuſtain proceſs upon libels ſo conceived, without any ſpecial 


condeſcendences, but in ſome particular inſtances where this very 
objection has been proponed, to repel the ſame as irrelevant. 

For though, in ſome particular caſes, inſtances may be found, 
where the name of a particular 8 has been mentioned - _ 
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libel; yet even in thoſe, there was always a generality, ſuch as occurs 
in the preſent caſe, and a proof allowed at large, without being 
confined to the guilt of that particular perſon condeſcended upon. 
And ſuch being the uniform practice, and which, the reſpondent is 
informed, may be traced back to the very origin of the com- 
miſſariot- court, that 1s ſufficient to explain how the law has been 
underſtood in matters of this kind. The uſage and practice makes 
law in ſuch caſes. The Commiſſaries have a privative juriſdiction 
in all ſuch queſtions; no libel of divorce can be exhibited in any 
other court; and therefore it is the practice of that court alone that 
mult determine what is the law in this, or ſuch other particular; 
eſpecially where the practice is founded in the nature of things, and 

in the rinciples both of law and juſtice. 
The complainer, after ſearching for precedents in the records of 
the commiſſary- court, has been able to produce but one ſingle in- 
ſtance where ſuch ſpecial condeſcendence was required, v:z. that of 
| Dormont, where the lady having complained to your Lordſhips, by 
bill of advocation, of iniquity committed by the Commiſſaries, in 
admitting the libel to proof, without a more ſpecial condeſcendence 
of perſons, times, and places, there appears an interlocutor of the 
Lord Monzie's, dated 12th February 1741, bearing to proceed upon 
his Lordihip's report ; whereby the bill was refuſed, but remitted 
with this inſtruction, inter ho, ** That before adducing the pur- 
“ ſuer's proof, he be ordained to give in a condeſcendence of the 

“ perſons with whom, if known to the witneſles ; and ſome marks 
“ diſtinguiſhing the perſons, if unknown to them.” 

What may have been intended by this injunction, is not an eaſy 
matter to ſay; as it ſtands conceived, it is ſtark nonſenſe, where, 
before adducing the purſuer's proof, it injoins a condeſcendence of 
the perſons, if known to the witneſſes; and if unknown to them, 
ſome marks of diſtinction: for how could it appear, whether the 
perſons were known or unknown to the witneſſes before they were 
adduced? He might inquire at the witneſſes who the perſons were; 
and if they pleaſed to inform him, good and well: but he had no 
compulſitor againſt them to oblige them to us out before they 
were brought to give their teſtimonies. 

The law cannot preſume the huſband's privity or knowledge of 
the particular perſons who were admitted to his wife's embraces. 
He may have ſtrong ſuſpicions, as the reſpondent has in this caſe, 
who they were, and probable grounds to expect, that, upon exa- 
mining the witneſſes, they will either be named, or ſo deſcribed as 
to 
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to render it evident and clear, that they were other perſons than him; 
but that the huſband, from whom, of all mankind, theſe criminal 
practices were chiefly meant to be concealed, ſhould be obliged be- 
forehand to condeſcend upon the perſons, would, in moſt caſes, 
be requiring an impoſſibility; and which might be attended with 
very undeſireable conſequences, if perſons were to be named againſt 
whom there might be juſt cauſe of ſuſpicion, though the proof, as 
it comes out, may not be ſufficient to fix the guilt upon them. He 
may be miſled of purpoſe by falſe information ; and, upon proof, 
it might come out, that theſe perſons are innocent, and others guil- 
ty. The moſt guilty may not only be unſuſpedted, but not per- 
ſonally known either to him or the witneſles ; yet, in all theſe caſes, 
her guilt and his injury are the ſame.” It is from the examina- 
tion alone that theſe and all other proper diſcoveries are to be ex- 
ected. 
, And as the law, in this particular, ſtands eſtabliſhed by uniform 
and immemorial uſage and practice, excepting in the ſingle inſtance 
above mentioned, to which no great regard can be paid, for the 
reaſons above aſſigned; and, in the after proceedings in that very 
cauſe, as the lady was pleaſed to recriminate, alledging her huſ- 
band to have been guilty of the like adultery, ſhe was admitted to 
prove his being guilty thereof, not only with the particular woman 
condeſcended on by the lady, but with any other woman at the 
lace condeſcended upon. 

The reſpondent has therefore gone further than he could have 
been compelled, where, in order to avoid all unneceſſary altercation 
upon this point, he has condeſcended upon ſuch diſtinguiſhing 
marks of the perſons he ſuppoſes to be moſt guilty, as, if proved, 
clearly demonſtrates, that thoſe ſuppoſed guilty perſons were not 
the purſuer ; which 1s all that 1s requiſite in law, juſtice, or com- 
mon ſenſe, to convict the complainer of this crime. 

The fatal conſequences that muſt attend a conviction, will not 
weigh with your Lordſhips to deny the reſpondent that relief 
which the law juſtly intitles him to. He is not inſenſible of the dan- 
gerous ſituation in which this unhappy complainer ſtands; that, it 
he is not greatly deceived in the proof he expects, ſhe is upon the 

verge of a moſt dreadful precipice ; that, if convicted, infamy and 
want await her as the juſt puniſhment of her miſtonda. His 
own misfortunes have not occaſioned him more real affliction than 
her's. He wiſhes he could cover her from ſhame as eaſily as he 
can protect her from want, She knows he is incapable to leave 


her 
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her expoſed to the laſt of theſe. He has ſaid ſo to herſelf, and to 


her friends, and he now repeats it to the world, That he ſhall ever 
conſider it to be his duty, not only to preſerve her from want, but 
even to make her life as comfortable as he can; and that as well in 
reſpect of the affection he once bore her, as being the mother of a 


child he acknowledges to be his, as from a regard to ſome pecu- 


liarly unfortunate circumſtances that have attended her fate in life 


from her earlieſt years. 
The /econd article or ground of complaint is, That the Commiſſa- 


ries have reſerved the conſideration, touching the examination or 


precognition of witneſſes, till ſuch witneſſes are adduced, or a liſt 
of them given in to proceſs. 
She aſſumes it as the baſis of her argument upon this point, That 
in every cauſe, civil or criminal, it is competent for the defender, 
before any proof is allowed, to inſiſt, that the purſuer ſhall exhibit 
every writing in his poſſeſſion, and confeſs or deny every fact which 
the defender thinks may be material for his defence to now. 

And ſhe ſays, That in this caſe it is material for her, not only 


to know, whether the reſpondent, in precognoſcing the witneſſes 


meant to be adduced againſt her, did put them upon oath, but al- 
ſo the means and arguments which he uſed with them to make 
them diſcover what they knew of the complainer's guilt. 

The reſpondent, in general, does peremptorily refuſe his having 
uſed any unlawful means with any perſon whatſoever, with reſpect 


to the ſubject-matter of this trial, and gives defiance to the complain- 


er, and all her confederates, to prove the contrary ; and if he is 
not deceived, it will appear, when the witneſſes come to be exami- 
ned, that fuch of them as were ſuſpected to be moſt capable of 
bearing teſtimony againſt her, have been tampered with in a very 
unbecoming manner, by ſome whole intereſt it is, as well as her's, 
to prevent a full difcovery. 

The reſpondent makes no difficulty to acknowledge, that before 
he came to any determined reſolution to proſecute this divorce, 


| he endeavoured, by all fair means, to diſcover, from thoſe 


whom he conſidered moſt capable to inform him, the particulars 
of the complainer's ſecret practices; that when, by means of theſe 
inquiries, he had made ſome diſcoveries, of which he had formerly 


no ſuſpicion, he urged them, by every poſſible argument, to conceal 


no part of the truth: and he is humbly of opinion, that his pre- 


caution, in this reſpect, was ſo far from being criminal or culpable, 


chat he would have been highly to blame, had he neglected every 
| poſſible 
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poſſible means to come at a diſcovery of the truth, before imbark- 
ing in a trial of this nature, the conſequences of which were of the 
laſt importance to the complainer as well as himſelf. 
And therefore ſuppoſing, for argument's ſake, that one or more 
of thoſe perſons, when warmly preſſed to declare the truth, had at- 
teſted the ſame by an appeal to Almighty God, that whar they de- 
clared was true, the reſpondent cannot conceive that there was any 
thing immoral or faulty upon has part, in ſuffering the perſon thus 
freely and voluntarily, by an appeal to God, to atteſt the truth of 
what he ſo declared. 

Was this to be deemed in any reſpect faulty, which he cannot 
conceive it is, it would be chargeable upon the witneſs only. How 
far it would be available, either to reject his teſtimony entirely, or 
to influence his credibility, is not þujus loc: to diſpute. It was pro- 
perly reſerved to be the ſubject of after conſideration, when any of 
the witneſles againſt whom this objection was ſu ppoſed to lie, ſhould 
be adduced. 

It is a falſe principle aſſumed by the complainer, That every de- 
fender, before entering upon proof, 1s intitled to demand exhibition 
from the purſuer, of all writings in his poſſeſſion, and conſequent- 
ly to confeſs or deny all facts that are put to him, which the de- 
fender is pleaſed to think may be material for his defence. 

Thus far he knows, that when a defender is brought upon oath, 

; for proof of any particular fact, if he ſuſpects his party to be pof- | 
ſeſſed of any writings relative to the matter to which he is to de- 
poſe, he may inſiſt for a previous exhibition of thefe, to prevent 
his being led into a ſnare, if, after he has depoſed, writings might 
be produced, out of the purſuer's pocket, to prove that he has de- 
poſed falſely. 

- He further . and admits, that if a party, whether — 
or defender, makes any relevant allegation, which he offers to 
prove by writings particularly condeſcended upon, as in the other 
party's poſleſſion, he may force production of theſe in modum pro- 
bationis; or if he avers any facts, as conſiſtent with his party's 
knowledge, and affording any relevant defence, he may put it to 
his party to confeſs or deny theſe, in order to avoid the unneceſſary 
expence of a proof, in caſe the facts ſhall be confeſſed. 

But that it 1s the privilege of any party, whether purſuer or de- 
fender, to call upon the other to confeſs or deny every fact that he 
is pleaſed to put to him, whether pertinent or impertinent, rele- 
0 vant 
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vant or ant; is a propoſition manifeſtly. vo abſurd 0 bed far 
rioufly maintained, and. warranted by no practice. 4 
The complainer's curiofity. prompts — to now: ba 
not only whether any of thoſe that are meant to be adduced as 
evidence againſt her, were precognoſced upon oath, but alſo What 
means and arguments the reſpondent made uſe of to induce them 
to diſcover what they knew of theſe matters; and he will venture 
to ſay, that the requeſt is quite new and unprecedented, and ſack 
as no man can be obliged to anſwer, 
In general, the reſpondent has denied that he uſed any unlawful 
means to prevail with any of the witneſſes to communicate to him 
what knowledge they had of theſe facts; and that he preſſed and ex- 
horted them to ſay nothing but truth. If che coraplainer appre+ 
hends the contrary, ſhe is at full liberty to ' prove the ſame as ſhe 
beſt can. That he converſed with many upon the ſubject, is moſt 
certain, and was anxious to draw from them ſeverally what know- 
ledge they had of the particular facts proper or neceſſary to * 
ved. He hopes to have no occaſion to examine many of the pe 
ſons at whom this inquiry was made. If any ſhall be adduced 
that the complainer ſhall be of opinion are liable to any objection; 
then will be the proper time for her to inſiſt, that ſuch: perfons 
ought not to be admitted to give evidence. If none ſuch are addu- 
ced, the complainer has neither title nor intereſt to know what con- 
verſations paſſed between the refpondent and them; arid: therefore 
the Commiſſaries acted moſt properly, when they reſerved the conſi- 
deration of this till the witneſſes are adduced, or a liſt of them gi- 
ven in to proceſs, when, and no ſooner, the complainer can fay whe- 
ther any of them are exceptionable. 810 770 
And therefore, to conclude, as the Commiſſaries have committed | 
no iniquity in either of the above particulars, it is hoped your Lord- 
. ps Will have no difficulty in refuling the bill ee 155 $6 
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